For over a decade, the use of targeted killing has been one of the most controversial issues in counterterrorism policy and law. One longstanding debate over this tactic concerns the allocation of decision-making and oversight authority among the branches of government. As attempts to settle this debate through textual and historical sources yield indeterminant answers, scholars tend to examine them through a functionalist prism, asking what institutional structures best serve the interests of national security while ensuring adequate accountability and preventing unnecessary force.
For over a decade, the use of targeted killing has been one of the most controversial issues in counterterrorism policy and law. One longstanding debate over this tactic concerns the allocation of decision-making and oversight authority among the branches of government. As attempts to settle this debate through textual and historical sources yield indeterminant answers, scholars tend to examine them through a functionalist prism, asking what institutional structures best serve the interests of national security while ensuring adequate accountability and preventing unnecessary force.
This article, retaining that functionalist framing of that issue, will approach the question through a comparative law analysis. Three of the countries most heavily engaged in global counterterrorism-the U.S., the U.K., and Israel-have adopted substantially different approaches for regulating counterterrorism targeting, each according a primary supervisory role to a different governmental actor: the Executive in the U.S., Parliament in the U.K., and the Judiciary in Israel. This article describes, compares, and critically analyzes these approaches. Drawing on comparative institutional analysis theory, it then examines the findings and reaches three main conclusions. First, that in light of the judiciary's unique structural perspective and expertise, some judicial involvement in developing the legal standard that guides and constrains government action is desirable. Second, that suboptimal decision-making and illegality due to executive bias are more likely to occur where the executive is accountable only to its own internal oversight mechanisms. And third, that in both presidential and parliamentarian systems, legislators do not have and are unlikely to have any sort of meaningful influence on executive behavior in this domain. The article concludes by suggesting a few possible institutional reforms.
INTRODUCTION
In March, 2018, a number of human rights organizations issued a joint statement expressing concerns over recent changes to U.S. policy on the use of force in counterterrorism missions. 1 The statement warned that President Trump's departures from his predecessor's regulatory framework, including the relaxation of high-level vetting requirements and the removal of several limiting conditions, "will lead to an increase in unlawful killings." 2 While this assertion may be debatable, at a minimum, the institutionalization of targeted killing 3 as a policy tool indeed raises a range of legal and ethical questions, many of which remain in dispute notwithstanding years of debate and commentary. It is uncertain, to take a few examples, what international law rules-either those applicable in wartime or in peace-time-govern uses of force undertaken away from "hot" battlefields; 4 what conditions must be met to permit targeting under any of these legal regimes; 5 what source of domestic law provides legal authority to single out specific individuals for lethal targeting; 6 whether domestic law safeguards on life and liberty apply to those targeted and others who may suffer incidental harm; 7 how should potential strategic benefits and harms be weighted; and whether this form of lethal force is justified from a moral perspective. 8 DRAFT What the human rights organizations' critique failed to appreciate, however, was that the regulatory changes authorized by President Trump did not diverge from his predecessor's fundamental legal positions. 9 In fact, the Obama administration's interpretation of the legal framework governing its counterterrorism policies largely relied on the same legal positions of the Bush administration. 10 By focusing on Trump, the organizations' statement missed the fact that the defining feature of the United States' use of targeted killing is not the regulatory scheme or underlying legal theory adopted by any particular president but, rather, the predominance of the executive branch in decision-making. Since 1998, when President Clinton first asserted authority to order the killing of alleged terrorists abroad, neither Congress nor the judiciary has had any noticeable impact on presidential behavior in this context, regardless of who occupied the White House. Indeed, axiomatic in U.S. constitutional law that the President, as Chief Executive and Commander-in-Chief, possesses broad-albeit vague-powers in the areas of national security and foreign affairs. 11 Especially during the 20 th century, the presidency gradually sidelined the other branches of government in those fields, circumventing whatever balancing and checking functions those institutions might otherwise have performed. 12 For countries that enshrine separation of powers, the fact that a single branch of government-the Executive-has come to have virtually full autonomy over all of the difficult 9 For the Trump administration's legal and policy views, see generally the White House, Report on the Legal and Policy Frameworks Guiding the United States' Use of Military Force for National Security Operations, 3 (Mar. 13, 2018), https://www.lawfareblog.com/document-white-house-legal-and-policy-frameworks-usemilitary-force (hereinafter, 2018 Presidential Report on National Security). The report draws on and adopts most of the positions of an equivalent submitted by the Obama administration. See the White House, Report on the Legal and Policy Frameworks Guiding the United States' Use of Military Force and Related National Security Operations (Dec. 5, 2016) https://www.justsecurity.org/wp-content/uploads/2016/12/framework.Report_Final.pdf (hereinafter, 2016 Presidential Report on National Security). 10 See, e.g., JACK GOLDSMITH, POWER AND CONSTRAINT: THE ACCOUNTABLE PRESIDENCY AFTER 9/11 5-20 (2012) (comparing Presidents Bush and Obama's counterterrorism policies). 11 (1999) (concluding that the President has "primary constitutional authority over the conduct of foreign affairs and the protection of national security;" yet noting that "constitutional law in this area remains uncertain, perhaps more so than on most other topics"); LOUIS HENKIN, CONSTITUTIONALISM, DEMOCRACY, AND FOREIGN AFFAIRS, xi (1990) (referring to a "twilight zone" of foreign affairs powers in the U.S. Constitution); 12 See generally ARTHUR M. SCHLESINGER JR., THE IMPERIAL PRESIDENCY (2004 ed.) (describing the gradual expansion of presidential power over foreign affairs). legal, moral and policy questions raised by the use of targeted killings is a cause for some disquiet. 13 In legal doctrine and scholarship, executive unilateralism in counterterrorism policy has been conceptualized and debated largely in terms of the constitutional assignment of authority to initiate war and regulate the use of force ("the war powers debate"). 14 Consistent with this framing, as "the Constitutional text does not explain the scope of the two [political] branches' respective powers, or how to resolve possible conflicts in their exercise," 15 debates often turn on functional considerations: instead of debating what the drafters meant or what the text says, scholars have focused on asking what allocation of authority would work best. 16 In the targeted killing context, a functionalist analysis thus focuses on three key questions: (1) What are the implications of an executive branch acting on its own without meaningful external checks? (2) Does legislative or judicial involvement make things 13 Separating government powers is itself a mean to promote other social ends. See, e.g., Bruce Ackerman, The New Separation of Powers, 113 HARV. L. REV. 633 (2000) (identifying three ideals underlying the separation of powers: democracy, professionalism, and the protection of fundamental rights). 14 15 Powell, supra note 6, at 43. 16 better or worse, or perhaps change nothing in practice? And, (3) is a system of checks and balances internal to the executive an appropriate substitute for external checks?
This article confronts these questions by pursuing a comparative law analysis. Since the early 2000s, there has been a significant increase in the use of targeted killing worldwide. 17 The three states most active in this field-the U.S., the U.K., and Israel-have taken very different approaches to the allocation of decision-making authority over such use of force. In the U.S., as noted, the President relies on multiple agencies and internal checking mechanisms to regulate counterterrorism targeting, while both Congress and the courts hesitate to weigh in. In Britain, the executive initially acted in a similar fashion but was challenged by Parliament, which invoked its oversight authority to probe-and ultimately contest-the Executive's legal positions. 18 17 The expansion of targeted killings has several dimensions. First, a growing number of countries use or contemplate this tactic. In Israel, the Supreme Court has articulated and applied a judge-made legal standard for counterterrorism targeting. 19 These distinct approaches provide an empirical basis for a comparative analysis of institutional structures for the regulation of counterterrorism targeting.
Comparative analysis is especially useful in this context because existing literature lacks systematic and analytic evaluation of current practices against real alternatives. 20 For example, while commentators have lamented judicial abdication 21 or urged greater Congressional input, 22 there has been little basis for assessing whether proposed alternatives are politically feasible or normatively attractive. Only by juxtaposing real regulatory mechanisms, examining the institutional and practical obstacles they have faced, and considering their successes and failures, may we assess whether the current practice should be reformed.
Targeted killing of specific, preidentified suspected terrorists is a deeply contested practice. In comparatively evaluating the three models, I take no normative position on the underlying morality or legality of the practice under international or domestic law. 23 I take the decision of a growing number of states to resort to this form of lethal force as a given, and then ask what institutional structures would yield the best results in terms of the quality of decision-making, adherence to the rule of law, and prevention of unnecessary deprivation of life. In evaluating each model, I employ 'comparative institutional analysis', a conceptual framework for assessing government and public institutions based on their relative structural strengths and weaknesses and actual performance. 24 19 20 To be sure, scholars have analyzed counterterrorism targeting from a comparative lens in different contexts, but no one has considered the institutional aspects of the variance regarding the regulation of it. 21 See, e.g., JAMEEL JAFFER, THE DRONE MEMOS: TARGETED KILLING, SECRECY, AND THE LAW (2016). 22 See, e.g., CATO HANDBOOK FOR POLICYMAKERS (8 th . Ed., 2017) (calling Congress to "consider suspending targeted killing in Pakistan, Yemen, and Somalia, at least until the executive branch provides studies or public testimony explaining why the policy makes sense in each nation"). 23 For a comprehensive analysis of key areas of disagreement see TARGETED KILLINGS: LAW AND MORALITY IN This analysis produces three main insights. First, the model of executive autonomy-as practiced in the U.S.-renders only weak constraints on executive power and is susceptible to abuse and multiple forms of bias. The incentive structure of executive decision-makers typically favors the enhancement of executive power; internal checks and balancing mechanisms are too weak and vulnerable to overcome that tendency. As a result, internal rules and procedures produced by the executive to regulate executive power without any external supervision often lack clear content and are, thus, toothless. Second, judicial involvement contributes to the formation of transparent, detailed, and stable legal standards that more effectively limit executive discretion. Such legal standards provide guidance to decisionmakers, constrain their power, and legitimize uses of force that are carried out in accordance with their requirements. Executive (civilian and military) lawyers are more independent and powerful in urging caution on policymakers when judicial review is likely. Thus, there is a symbiotic relationship between the application of judicial scrutiny and the resilience of internal mechanisms for legal review within the executive branch. Finally, the efficacy of the legislative process as a meaningful restraint on executive action is found wanting. Legislative capacities and motivation to police executive conduct in counterterrorism operations is significantly limited by structural and collective actions problems. This article proceeds in three parts. Part I identifies the unique challenges of institutional design presented by counterterrorism targeting. Part II examines the American, British, and Israeli models for regulating counterterrorism targeting. Part III presents the key insights produced by this comparative experiment and concludes by discussing possible reforms.
I. FRAMING THE PROBLEM: THE UNIQUENESS OF COUNTERTERRORISM

TARGETING
Thinking about the regulation of targeted killing from the war powers debate perspective creates a number of problems. The war powers debate is rooted in the traditional state-to-state war model, with its accompanying assumptions about the overarching framework of, the actors involved in, and the risks posed by war. From a functionalist perspective, these assumptions typically serve as key justifications for executive dominance over war-related issues. 25 25 But when we shift from the traditional war context to counterterrorism, some of those assumptions become inapposite; they can no longer serve as valid premises for analysis of the roles of different governmental actors, and thus the case for executive dominance is weakened. In this part, I identify three critical assumptions of the war-powers debate and suggest why each is weakened or obviated entirely by the distinctive features of counterterrorism.
A. War is distinguishable from peace?
The first assumption of the traditional war powers debate is that a state of war is readily distinguishable from a state of peace. Wars between nation states are characterized by clear boundaries. Spatially, the war zone encompasses the territories of belligerent states, and the territories of neutral states are held inviolable. 26 Temporally, 'wartime' has an identifiable starting point, sometimes marked by a declaration of war, and a termination point, usually in the form of an armistice or peace treaty. 27 Conceptually, combatants are distinguished from civilians and that conceptual distinction is borne out visually; combatants are identifiable by their uniforms or other distinctive signs. 28 In the aggregate, these features marking the geographical and temporal borders of war and distinguishing between active combatants and protected persons, function as safeguards against uncontrolled accretion of executive power.
Armed conflicts against terrorist organizations lack those clear limiting features of traditional war. Hostilities frequently occur beyond traditional battlefields, including in states not directly implicated in the war. 29 31 Finally, fulfillment of the obligation to distinguish between combatants and non-combatants is made far more difficult. As terrorist activity typically is conducted clandestinely, terrorists tend to avoid wearing uniforms or other distinctive signs. That problem is conflated by the fact that identifying an organization as a hostile force and establishing membership of the suspect in that organization "grows more difficult as organizations, such as Al-Qaeda, become a network of small dispersed cells, or even individuals." 32 As a legal matter, it is far from clear what constitute "membership" in such hostile armed groups. 33 These unique features of counterterrorism mean that the constraints on executive power embedded in traditional wars-the identifiability of states of war and peace (in space and time) and the clear distinction between combatants and civilians do not operate in the counterterrorism context. Hence, the features of the war paradigm that may justify affording the executive exceptional flexibility and control in traditional wars do not necessarily justify affording such latitude to the executive in conducting counterterrorism missions. To be sure, there are reasons, including new reasons specific to modern terrorism, for providing executives with the powers necessary to suppress contemporary threats quickly and effectively. Indeed, the proliferation of technologies-from harmful cyber capabilities to armed drones-renders states more vulnerable than ever before in many ways. It is, thus, crucial that those who we hold accountable for our security be allowed to take the measures required to protect public safety. We cannot, however, assume that the same shift in the balance of domestic legal authority that characterized past wars is justified in the current context. 30 
B. International law imposes constraints on executive power?
The second assumption underlying war powers-based debates is that international law regulates and-at least to some degree-constrains the executive's war-making authority. 34 As Professor Rebecca Ingber noted, "few attempt to assert wholly uncabined presidential prerogative. In seeking a limiting principle, lawyers within the executive branch and courts at times point to international law as providing that limitation; they often do so on the view that it provides real and appropriate limits on government action." 35
Whether international law ever can genuinely and effectively limit domesticlaw war authority is contestable. The literature suggests that international law has at times been used by executives as a means to extend their domestic legal authority, sometimes even to overcome domestic law prohibitions. 36 In her critique of this practice, Professor Ingber showed that the greater the indeterminacies of international law and the greater the executive's authority to interpret its meaning, the weaker is the constraining influence of international law on executive action. 37 This is because (1) legal ambiguity gives the interpreter wide latitude to narrowly construe restrictions on state power while drawing on international law's grants of authority to compensate for lack of clear domestic law authority; and (2) interpretive deference from other political actors signals to the Executive that even controversial assertions of authority will not be challenged. beyond the scope of this article, a few key points will illustrate the level of legal ambiguity surrounding this topic.
Consider first the international law on the use of force (jus ad bellum), which prohibits extraterritorial force unless conducted in self-defense or under the auspices of the U.N. Security Council. 38 A decade ago, the question whether the right to use force in self-defense applies to threats emanating from nonstate actors such as terrorist organizations generated conflicting views. 39 Although the consensus in international law now gravitates toward acknowledging such right, the contours of the law in this area remain uncertain. 40 This is especially true concerning preventive uses of force. In many counterterrorism situations, it may be difficult to argue that the threat is imminent and concrete enough to justify preventive force based on a traditional understanding of those terms. 41 But governments practicing targeted killing have often adopted a permissive interpretation of the terms purportedly necessary and appropriate to the circumstances of transnational terrorism, 42 or have argued that the targeting of individuals not belonging to 38 40 See, e.g., Hakimi, supra note 39, at 5, 19 (maintaining that the restrictive view of the right of self-defense had become "increasingly out of touch with the operational practice"; yet, recognizing a "gap between the norms that are widely articulated as law and the ones that reflect the operational practice"); Daniel Bethlehem, Self-Defense Against an Imminent or Actual Armed Attack by Nonstate Actors, 106 AM. J. INT'L. L. 770, 774 (2012) (claiming that "[i]t is by now reasonably clear and accepted that states have a right of self-defense against attacks by nonstate actor;" lamenting the "paucity of considered and authoritative guidance on the parameters and application of that right"); NOAM LUBELL, EXTRATERRITORIAL USE OF FORCE AGAINST NON-STATE ACTORS, 43-63 (2010) (analyzing the parameters applicable in determining the scope of the tight of self-defense against non-state actors). 41 The language used in the famous exchange of letters between U.S. Secretary of State Daniel Webster and Lord Ashburton, the British envoy to the U. S., which became the authoritative standard in international law for anticipatory self-defense, was that the necessity of self-defense must be "instant, overwhelming, leaving no choice of means, and no moment for deliberation. " 42 See U.S. Dep't of Justice, White Paper, supra note 7, at *8 (arguing that a person may be viewed as posing an imminent threat if he "personally and continually involved in identified "enemy forces" in territories far from "hot" battlefields is undertaken as a part of-or at least in connection with--a preexisting armed conflict (hence, obviating the need to establish anew the jus ad bellum prerequisites). 43 While these interpretive theories have been criticized as excessively permissive, they remain available and are invoked regularly as a basis for action. 44 The U.S. has taken the position that targeted attacks in foreign territory without the consent of the host state are lawful if the host state is unable or unwilling to suppress a terrorist threat emanating from its territory. 45 While state practice indicates some acceptance of this position, 46 the 'unable-orunwilling' test in its current form lacks agreed-upon factors and, as a result, does not impose real constraints on a state's use of force. 47 planning terrorist attacks," or has recently been involved in such activities and "there is no evidence suggesting that he has renounced or abandoned them"); JCHR Drones Report, supra note 18, at ¶ ¶ 3.33 ("The Government has made clear, in the course of our inquiry, that it favours a more flexible approach to the meaning of "imminence", to include an ongoing threat of a terrorist attack from an identified individual who has both the intent and the capability to carry out such an attack without notice") 43 See 2016 Presidential Report on National Security, supra note 9, at 15-18 ("in armed conflicts with non-State actors that are prone to shifting operations from country to country, the United States does not view its ability to use military force against a non-State actor with which it is engaged in an ongoing armed conflict as limited to "hot" battlefields."); JCHR Drones Report, supra note 18, at ¶ ¶ 2.9-2.11 (describing the U.K. government's position according to which, a targeted strike in Syria was carried out as part of the armed conflict against ISIS in Iraq). 44 Similar problems arise in the application of the law on the conduct of hostilities (jus in bello, or IHL) to counterterrorism. There is no consensus regarding fundamental topics in IHL such as "who may properly be targetable within the nonstate-actor continuum of those planning, threatening, perpetrating, and providing material support essential to an armed attack;" 48 whether an attempt must be made to address the threat through non-lethal means before lethal force is employed, 49 and other such questions. 50 These persisting uncertainties have led commentators to question whether the traditional dichotomy between the legal regimes applicable in war and in peace represents a workable paradigm for regulating the use of force in counterterrorism. 51 Notably, the problem of adapting to change is not new for international law. As famously conceptualized by H.L.A. Hart, international law is an immature legal system that lacks the crucial "secondary rules" that establish the content supra note 40, at 37-42; Olivier Corten, The "Unwilling or Unable" Test: Has It Been, and Could It Be, Accepted?, 29 LEIDEN J. INT'L L. 777 (2016); Chatham House, Principles of International Law on the Use of Force by States in Self-Defence, at 11 (Oct. 1, 2005) (by Elizabeth Wilmshurst) https://www.chathamhouse.org/publications/papers/view/108106. 48 Bethlehem, supra note 40, at 775. 49 Compare e.g., Alexander K.A. Greenawalt, Targeted Capture, 59 HARV. INT'L L. J. 1 (2018) (asserting a legal duty under IHL to employ less lethal means than killing when feasible) with Jens David Ohlin, The Duty to Capture, 97 MINN. L. REV. 1268 (2013) (denying the existence of a duty to attempt capture before resorting to lethal force under IHL). 50 One example is the controversy surrounding the IHL rule providing that civilians will be immune from attacks "unless and for such time as they take a direct part in hostilities" (codified under Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I), adopted June 8, 1977, art. 51(3)). Critics have debated the circumstances for when civilians implicated in terrorism lose their civilian immunity and whether the initial classification of members of terrorist groups as 'civilians' (rather than 'members of armed groups' who may qualify essentially as combatants) is correct. 51 See, e.g., Hakimi, supra note 14, at 1365 (contending that invoking what she refers as "the domain method" for counterterrorism is "practically unworkable and theoretically dubious"); Dworkin, supra note 46, at 14 (arguing that "the use of force purely to prevent an organization from conducting terrorist attacks should be distinguished from traditional uses of military force). and meaning of the law. 52 The absence of 'world' legislative and judicial institutions to resolve disputes authoritatively allows strong states a great deal of room to maneuver, especially when there are reasonable disagreements about how the law applies to new circumstances. 53 There is little to inhibit an executive relying on its broad war-powers authority from taking action and then finding or devising an international law theory to support it. 54
C. Status-based targeting?
The third assumption underlying traditional war powers debates concerns the individual enemy combatant. In wars between states, the mere allegiance of an individual to the armed forces of the enemy state was sufficient to make him a lawful target. There was no need to evaluate his immediate conduct or future intentions. In contrast, decisions to kill or capture suspected terrorists are made de facto on the basis of individual conduct as a predictor of future dangerousness. 55 The conduct deemed relevant in this regard has included both acts unlawful in themselves and broader links or associations with a recognized enemy organization. 56 The shift is thus made from "categorical, group-based judgments that turned on status" to "a world that implicitly or explicitly requires the individuation of enemy responsibility." 57 Put differently, each targeted killing requires a prior individualized determination of whether the available evidence justifies the killing of the particular individual in question. This individualized process entails various problems unaccounted for in traditional battlefield targeting, where a simple visual identification is assumed to provide sufficient indication that the target is lawful. Here, in contrast, evidence are collected and assessed in a process 52 H.L.A. HART, THE CONCEPT OF LAW, 92-98, 213-237 (2 nd ed., 1994). 53 The problem is further aggravated by the fact that traditional IHL enforcement mechanisms such as reprisal and reciprocity which, at least in theory, deter states from breaking the law, are inapplicable in conflicts that involve state versus non-state actors. more akin to a criminal investigation or trial. Process failures resulting from error or bias are significantly more likely to occur in these circumstances.
* * *
In sum, the regulation of targeted killing entails problems not posed by traditional war: prolonged and spatially-diffuse hostilities, indeterminate international legal terrain, and novel target identification challenges. In light of these significant differences between traditional wars and counterterrorism, we cannot hope to rely upon assumptions drawn from the former context to render accurate conclusions with regard to the latter. The next Part compares three institutional structures designed to address these distinctive problems of counterterrorism.
II. REGULATING TARGETED KILLING IN THE U.S, THE U.K., AND ISRAEL This Part examines three different approaches for tackling those unique institutional challenges of counterterrorism targeting. Sections A, B, and C below analyze the American, British and Israeli models. Each section, after a brief historical overview of the general distribution of powers under the foreign relations law of the state in question, explains the legal and geopolitical background underlying that state's targeting policy, describes the state's counterterrorism targeting decision-making framework, and explores what internal/constitutional accountability mechanisms each state applies. In evaluating each model, this Part assumes that an effective regulatory framework must achieve three objectives: facilitating accurate decisionmaking, promoting accountability, and preventing illegality.
My goal in this Part is merely descriptive. I will show that institutional choice-the assignment of authority and responsibility to different government actors-influences in patterned and relatively predictable ways how states construct their targeting schemes, interpret the governing international and domestic law, and hold their officials legally and politically accountable. A normative assessment of the main findings will follow in Part III.
A. The United States: executive primacy
In 1999, Professor Curtis Bradley coined the term 'foreign affairs exceptionalism' to characterize the distinctive treatment of foreign affairs powers in American politics and law. 58 The realm of foreign affairs is 'exceptional' in the sense that, historically, U.S. Presidents have generally exerted greater influence, and been subjected to fewer constitutional checks, in the foreign policy realm than in other areas. 59 The prevalence of statutes granting broad delegations of authority (and discretion) to the executive, the inefficacy of the few statutes that have sought to limit executive power in this area, and the frequent application of judicial doctrines limiting adjudication of foreign affairs disputes (and affording broad deference in those cases that are adjudicated) have set foreign affairs apart from domestic affairs and fostered executive dominance over foreign policymaking. 60 For the last two decades, empirical and normative debates about whether-and howforeign affairs matters should be considered and treated as exceptional have been the bread and butter of American scholarship in this field. Despite several studies which have suggested that U.S. foreign relations law has been going through a process of 'normalization' in federal courts, 61 recent Supreme Court decisions indicate that the field as a whole is still largely characterized by executive primacy. 62 
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Counterterrorism targeting is one area where exceptionalism is still at its peak. Each of the recent five U.S. administrations has nurtured the perception that as a matter of law, counterterrorism targeting is akin to conventional military targeting and, hence, should be subject to no special legal limits or institutional safeguards. In this section, I trace the historical evolution of counterterrorism targeting in the U.S. and demonstrate that this largely unchallenged conceptualization has all but foreclosed judicial review and limited Congress' role in this field. In lieu of constitutional checks and balances, the U.S. model relies on a "separation of powers" internal to the executive, featuring elaborate intra-agency and inter-agency decision-making procedures, as described and analyzed in sub-section 2 below.
1. The historical evolution of executive unilateralism over targeting Every U.S. President since Bill Clinton has authorized overt targeted killing operations; indeed, each has made greater use of this tactic than his predecessor. Every presidential assertion of authority that went unchallenged by Congress and the courts has enabled, perhaps induced, an even broader assertion of authority by the next president, ratcheting up the unilateral power of the Executive to resort to targeting.
In 1998, in the wake of attacks on the U.S. embassies in Kenya and Tanzania, President Bill Clinton authorized targeted cruise missile attacks, in Afghanistan and Sudan, against al-Qaeda leader Osama bin-Laden. The attacks pounded al-Qaeda compounds in several locations, but bin-Laden survived. 63 Reporting the military action to Congressional leaders, President Clinton stated that he directed the strikes "pursuant to my constitutional authority to conduct U.S. foreign relations and as Commander in Chief and Chief Executive." 64 He further asserted that the attempted targeted killing was legal under international law, noting that the strikes were a necessary and proportionate response, "intended to prevent and deter additional attacks by a clearly identified terrorist threat." 65 Clinton's statements implicitly relied upon two novel and controversial legal propositions: that the president enjoys independent constitutional authority to use lethal force overseas to prevent terrorism, and that states enjoy a right, under international law, to use force in self-defense against threats emanating from non-state actors. 66 The first claim was especially significant as it lacked any principled limitation on the presidential power claimed: as articulated, every use of force can easily be deemed by Presidents to emanate from the Commander in Chief power. The second claim illustrates how expansive reading of international law's grants of authority is invoked to enhance the President's domestic law authority. Notwithstanding the significance of these claims, Congress acquiesced, as members from both sides of the aisle voiced their support of the strikes. 67 The courts, for their part, dismissed as non-justiciable damage suits arising from the attacks, even though it appeared that private property was destroyed due to the erroneous conclusion that the property-a pharmaceutical plant-was involved in the production of chemical weapons. 68 The framing of the missile attacks as an exercise of the President's war powers under the Constitution was central to the courts' view that the law suits presented nonjusticiable political questions. 69 None of the opinions considered the legal questions arising from the President's novel legal claims or the propriety of having framed the issues involved as arising under the war powers.
After the terrorist attacks of 9/11, Congress supplemented the purported constitutional authority to target terrorists claimed by Clinton with a statutory Authorization to use Military Force (AUMF) "against those nations, organizations, or persons [the President] determines planned, authorized, committed, or aided the terrorist attacks." 70 The use of lethal force as a counterterrorism measure has been understood thereafter-by Presidents Bush, Obama, and Trump-to have both statutory and constitutional foundations (both of which they have interpreted expansively). 71 In 2001, 66 Supra note 38. 67 A few notable outliers were critical of the strikes. Their concern, however, was not based on principle but rather on questions regarding possible connection between the timing of the strikes and the Lewinski scandal. See (2002)) is understood to provide additional authority to thwart "terrorist threats emanating from Iraq" and to take direct action against ISIS in Iraq or elsewhere. See 2018 Presidential Report on National Security, supra note 9, at 3. President Bush signed a Presidential Finding, authorizing the CIA covertly to kill or capture al-Qaeda members worldwide. 72 Nevertheless, during most of the Bush era, targeted killings outside 'hot battlefields' were relatively uncommon and geographically restricted. 73 President Obama, upon taking office, expanded counterterrorism targeting to additional theaters of operation and increased their overall frequency. 74 Military and CIA personnel carried out targeted killings in states not implicated in the wars in Afghanistan and Iraq (such as Pakistan, Libya, Somalia, Iraq, and Yemen) 75 against both aliens and U.S. citizens. 76 President Trump has continued to rely on targeting as a key tactic of counterterrorism 77 and, according to some estimates, escalated targeted strikes in multiple arenas in the Middle East and Africa. 78 Since 2001, Congress has continued to appropriate funds for the 'war on terror.' The Executive, in turn, has relied on those appropriations to claim that Congress has endorsed its construction of the AUMF to cover the use of 72 75 See, e.g., 2016 Presidential Report on National Security, supra note __, at 15-18. 76 See Obama May 2013 speech, supra note 7 ("when a U.S. citizen goes abroad to wage war against America and is actively plotting to kill U.S. citizens, and when neither the United States, nor our partners are in a position to capture him before he carries out a plot, his citizenship should no more serve as a shield"). 77 See 2018 Presidential Report on National Security, supra note 9, at 1-3 (reporting counterterrorism operations in various countries). 78 military force against ISIS and other organizations it deemed "associated forces." 79 As Professor Jack Goldsmith noted, "[t]he extension of the 2001 AUMF to reach the Islamic State marks a significant unilateral extension of the Forever War." Yet, as Congress has not contested such extensions, it may be plausibly argued that it has ratified the Executive's reading of the appropriations statutes and the AUMF. 80 Even when a majority in Congress has seemed unsatisfied with the existing legal regime, no proposal to update the AUMFs has garnered enough support to pass new, sustaining legislation. 81 As for the courts, several lawsuits were filed in connection with targeting decisions but all were dismissed on various grounds. 82 The opinions stressed, inter alia, that courts have no part to play in this area, both because "judicially discoverable and manageable standards" for adjudication are lacking and because military decisions should be "in the hands of those who are best positioned and most politically accountable for making them." 83 79 The administration, in turn, has relied on appropriations to claim that Congress has endorsed its construction of the AUMF to cover the use of military force against ISIS. Once again, the courts did not question the executive's 'war-powers' framing of the issues, and proceeded under the assumption that-notwithstanding the hard and novel legal issues implicated-wartime decisions concerning the use of force are unreviewable.
Checks Internal to the Executive
In the absence of specific Congressional or judicial guidance, internal executive rules and decision-making procedures have become the primary mechanisms for regulating counterterrorism targeting. Beginning in 2013, the government put in place formalized, multi-step procedures administered by multiple agencies for nominating and vetting specific targets for lethal action. The legal rationale underlying these procedures was developed in formal (and, sometimes, informal) opinions offered by attorneys in the Department of Justice' Office of Legal Counsel (OLC) and senior legal advisors in other agencies. 84 Below, I describe the regulatory regime governing U.S. targeting operations and consider how it interacts with the three objectives noted above: accurate decision-making, accountability, and prevention of illegality.
U.S. targeting regime is built on two tiers: a legal tier, which lays out the legal boundaries-as understood by the administration-of the authority to use lethal force against suspected terrorists; and a policy tier, which establishes rules and principles further limiting agency discretion. 85 As a matter of law, the President claims expansive constitutional, statutory (since 9/11), and international law powers to use force abroad for counterterrorism. As read by the all recent presidents, the Constitution empowers the President to use force without Congressional approval when doing so is (1) "necessary to advance American national interests abroad" and (2) "the anticipated hostilities would 84 The growing role of government lawyers in national security policymaking has received increased attention in legal literature since the commencement of the war on terror. not rise to the level of a war in the constitutional sense." 86 These legal criteria are vague and may be satisfied relatively easily. 87 On the statutory level, the two recent administrations have construed the AUMFs to permit targeting of a broad range of entities and individuals; when new threats emerge, broad criteria are applied to include them within existing authorizations for the use of force. 88 In interpreting international law, these administrations have framed U.S. targeting operations as an exercise of the inherent right to use force in individual or collective self-defense, either with the consent of the state where force is used or upon a determination that that state is unable or unwilling to suppress a terrorist threat emanating from its territory. 89 The validity of the latter standard as a rule of international law, the criteria for finding a state unwilling or unable, and whether those criteria are met in a given case are matters for exclusively executive determination as a matter of fact and law. Evidence suggest that this standard is applied permissively. 90
Against this permissive legal regime, in 2013, the Obama administration adopted additional rules and procedures to regulate actions outside 'hot battlefields' (or "areas of active hostilities," as termed by the administration). This policy framework, known as the Presidential Policy Guidance (PPG), featured high-level vetting requirements and substantive constraints on the resort to force in places where hostilities are less frequent and not as intense as on conventional battlefields. Essentially, the PPG allowed the use of force only against individuals who were deemed to constitute a continuing and imminent threat to U.S. persons, when capture was not feasible, and when the risk to civilians was minimal. 91 The PPG system also featured close civilian control on the operational decision-making of the military and the CIA 86 April 2018 Airstrikes Against Syrian Chemical-Weapons Facilities, 42 Op. O.L.C. 1, at *5 (2018). 87 See Curtis Bradley & Jack Goldsmith, OLC's Meaningless 'National Interests' Test for the Legality of Presidential Uses of Force, LAWFARE (Jun. 5, 2018, 3:13PM), https://www.lawfareblog.com/olcs-meaningless-national-interests-test-legality-presidentialuses-force. 88 See 2016 Presidential Report on National Security, supra note 9, at 4. 89 In addition, U.S. targeting practices both inside and outside areas of active hostilities are said to conform to IHL rules-particularly the rules of distinction, military necessity, precautions in attack and proportionality. See generally 2018 Presidential Report on National Security, supra note 9; 2016 Presidential Report on National Security, supra note 9. 90 For example, Pakistan was deemed by the Obama administration unable or unwilling to arrest Osama Bin Laden without approaching its government and even though the two governments have cooperated in dozens other counterterrorism operations prior to the raid on Bin Laden's compound. See CHARLIE SAVAGE, POWER WARS: INSIDE OBAMA'S POST 9/11 PRESIDENCY, 263- 64 (2015) . 91 2016 Presidential Report, supra note 9, at 24-26.
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through an interagency nomination and vetting system. After been cleared and legally reviewed within the nominating agency, every target had to be approved in three interagency forums: the National Security Staff (NSS), the National Security Council (NSC) Deputies Committee, and the NSC Principals Committee. 92 Finally, if a consensus as to a particular target was not achieved or the target was a U.S. citizen, the case went directly to the President for final authorization. 93 President Trump retained the concept of "areas of active hostilities" but replaced the PPG with a different set of rules known as Principles, Standards, and Procedures (PSP). 94 The PSP has not been made public but reportedly provides the military and CIA greater authority to act without civilian oversight, relaxes the PPG's multi-layered vetting procedures, and eliminates the imminence requirement. 95 President Trump further revoked the reporting requirements placed by President Obama regarding civilian and combatant casualties from targeted strikes. 96 Part III will examine how these institutional features bear on the efficacy of the U.S. model. However, a few preliminary observations are in order. First, the targeted killing practice under this regulatory regime is more legally vetted than any other instance of use of military force in U.S. history and, arguably, worldwide. It can be plausibly argued that clearly illegal attacks are highly unlikely to be approved. Second, the legal arguments underlying this regime have never been reviewed, nor are they likely to be reviewed under this regime, by a neutral decision-maker. It is highly likely that the attorneys who drafted the legal opinions supporting these arguments knew that fact as they were developing their positions. Third, and relatedly, this two-tiered regime peculiarly discerns most of domestic and international law grants of authority 92 
B. Britain: legislative oversight
The English legal system traditionally viewed the conduct of foreign affairs as an exclusive Royal prerogative. 98 As late as in mid-20 th Century, the external relations of the state were understood as acts of sovereignty, largely immune from domestic legal control by Parliament or the courts. 99 But since the 1950s, and more so in the last two decades, Parliament has passed several constitutional reforms in which it sought to reign in on the executive in the foreign affairs domain. Two changes in particular have proved relevant to the effort to regulate the executive's targeting authority.
The first is the passage of the Human Rights Act (HRA) of 1998. 100 The HRA incorporated the European Convention on Human Rights (ECHR) into British law and established a new constitutional scheme for safeguarding human rights in Britain, in which Parliament and the judiciary were charged 97 For instance, all recent administrations have adopted a broader conception of what constitutes 'imminent threat' that triggers the right of self-defense (See 2016 Presidential Report, supra note 9, at 9). The rationale suggested for this deviation is that current threats are different from past threats in ways that renders the traditional reading obsolete (see Brennan, supra note 4 (contending that "the traditional conception of what constitutes an "imminent" attack should be broadened in light of the modern-day capabilities, techniques, and technological innovations of terrorist organizations")). However, this rationale can in theory sometimes work against the government. Take for example the end-of-activehostilities principle, which was originally meant to create an objective threshold for limiting wartime detention authority. It can plausibly be argued that the malleable nature of armed conflicts with terrorist organizations render this test unworkable. The government, needless to say, has never advanced such reading of the detention authority, and in fact opposed such argument in court proceedings. with concurrent responsibility to enforce and protect Convention rights. 101 In this new scheme, when the exercise of foreign relations powers affected individual rights, executive supremacy was no longer the default. As will be shown in this section, legislators have sought to invoke the ECHR to constrain the executive's authority to target individuals outside hot battlefields.
The second is a recent acceptance of a constitutional convention (i.e., an unwritten constituttional custom), according to which, before armed forces are deployed abroad, the executive must allow Parliament to debate the matter, save in times of emergency. 102 This convention has had an immediate impact: in 2013, a government bid to use force against the Assad regime in Syria was defeated in the House of Commons; 103 a subsequent bid to use force against ISIS was limited to Iraq and did not apply to Syria, out of concern for a similar defeat if approval had been sought for a wider intervention. 104
It was against this background that, in 2015, a British drone killed Reyaad Khan, a British citizen and ISIS operative in Syria. 105 The strike-which by some views violated the ECHR and was at odds with the new constitutional convention (and, in particular, defied a specific expression of Parliaments's will concerning the use of force in Syria) immidiately caused a political and legal turmoil.
What transpired from that incident was a different model than the American for regulating the use of targeted killing-a model of legislative oversight. Sub-section 1 describes the efforts in Parliament to work with the executive on devising clear and transparent legal standards for using force in counterterroism operations and designing a workable accountability regime; Sub-section 2 describes the executive's response to these efforts. The analysis will demonstrate how a model that rely on non-binding legislative review and a mere hope of a constructive inter-branch dialogue about the scope of the executive's authority to use force fails to have any real impact or promote 101 The HRA model has been described as a "subtle compromise" between the principle of Parliamentary sovereignty and the principle of judicial supremacy. It provides that courts are required to interpret statutes, where reasonably possible, as compatible with the ECHR and, where it is not possible, higher courts may make a declaration of incompatibility. However, such declaration does not invalidate the statute-only the Parliament may amend or repeal it. See Janet L. Hiebert accountability. This conclusion, I will argue later on, is even more striking given that Britain's legal and political ethos rests on the idea that constitutionalism is first and foremoset observed by political-rather than judicial-institutions. The failure of the British model detailed in this section should give pause to anyone who believe in the idea that war and national security powers can effectively be policed by the legislative process.
The Parliament's drone inquiries
Days after the strike on Khan, then-Prime Minister (PM) David Cameron addressed Parliament, confirming that the strike implemented a new counterterrorism strategy whereby direct action would be taken against threats to the British people, regardless of where those threats emanated. 106 He insisted that the strike was consistent with the newly accepted constitutional convention mandating Parliament's approval, because it "was not part of coalition military action against [ISIS] in Syria; it was a targeted strike to deal with a clear, credible and specific terrorist threat." 107 Cameron's statement did not provide additional information about the decision-making process or the legal basis of the new policy. It was also contradicted by statements of other government officials, who said that the strike was carried out as part of the collective self-defense effort against ISIS in Iraq, within the context of an existing armed conflict. 108
These inconsistent statements attracted the scrutiny of two Parliamentary committees. declarations of incompatibility, and conducting inquiries on matters related to human rights. 111 Its inquiries are best described as a hybrid of political deliberation and a quasi-judicial process. The Committee consists of an equal number of elected members of Commons and unelected members of Lords, and has never been controlled by a majority of the governing party. 112 The Committee is aided by a full-time legal adviser who, according to scholarly accounts, has a dominant role in shaping its legal views and curbing politicization of its decision-making. 113 Its inquiries include review of written and oral evidence, 114 which are regularly received from governmental and nongovernmental bodies, as well as from academics and legal experts. 115 With all of these institutional features, a former member of the Committee described its review as analogous to the function performed by "courts in assessing claims of human rights violations." 116 Nevertheless, the Committee's conclusions are not legally binding. Its work is meant to induce ministers to give proper weight to human rights concerns and to inform Parliament of possible tensions between bills/executive policies and human rights obligations. 117 The JCHR's inquiry into the policy and legal aspects of the strike against Khan sought to inform Parliament and the public about the decision-making process and its internal checks and to appraise the government's claimed legal basis for the use of force against terrorist threats. A Report containing the main findings of the inquiry and providing recommendations to Parliament and the government was published in April 2016. 118 The Report indicates that the government was not entirely forthcoming about its legal positions with respect to some key issues surrounding the scope of its authority to use force for counterterrorism. 119 The language of the Report, nonetheless, makes clear that the Committee's positions departed from the views of the government in several important respects. First, the JCHR maintained that IHL is applicable only where a targeted strike is delivered within an armed conflict, a concept it believed must be geographically confined to a location where hostilities have met the required threshold of violence under international law. 120 Second, departing from what appeared as the government's position, the Committee viewed Human Rights Law (HRL) as the controlling international legal regime for the use of force outside a geographically defined war zone. The Report states that, outside such war zone, a premeditated use of lethal force is permissible only when it is absolutely necessary "to avert an immediate threat of unlawful violence to other people and be strictly proportionate to that aim," 121 and loss of life must be followed by an effective independent investigation. 122 Third, the Committee required the government to clarify its meaning of "armed attack" and "imminence", the two threshold conditions to permit the use of force, and noted that too flexible an interpretation "risks leading to an overbroad [targeted killing] policy." 123 Finally, the Committee was troubled by the lack of clear standards guiding when the government may assist targeted killings carried out by its allies outside countries with which the U.K. is at war. 124 In particular, the Report noted the controversial legal position of the U.S. on the geographical scope of armed conflicts against non-state actors. Alluding its discontent with reports that the government provided support to U.S.-led operations, the Committee observed that complicity "in the internationally unlawful act of another state is itself unlawful under general international law." 125
The Report further provided a brief description of the target nomination process as reported to the Committee by the government. It explained that targets are submitted by the intelligence agencies to the National Security Council. Subject to legal clearance by the Attorney General and final authorization by either the PM or the Defense Secretary, the Council may approve the target. 126 In the Report's conclusion, the Committee asked the government to respond to a series of questions regarding the government's targeting policy, its legal basis, and the safeguards and accountability mechanisms that it entailed.
The ISC Drone Report.-A major theme in the ISC inquiry concerned the severe constraints that the government placed on the Committee's access to 120 Id., at 48-49. 121 Id., at 53. 122 Id. 123 Id., at 47. 124 Id., at 57-58. 125 Id., at 58. 126 Id., at 61.
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information. "The failure to provide what we consider to be relevant documents on an issue of such seriousness," the Report stated, was "profoundly disappointing: it has had a significant bearing on the conclusions we have reached." 127 Prior to the commencement of the inquiry, the ISC sought to investigate the killing of Khan as well as U.S.-led operations against British targets in Iraq and Syria. As the government refused to cooperate, it was agreed in an exchange of letters between th ISC and the PM that the Committee would limit the scope of its inquiry to the strike on Khan and avoid other incidents or larger themes. 128 The Report revealed some uncertainties surrounding the government's decision-making process in the Khan operation. For example, it appeared that a mere "concern that, due to gaps in coverage, a plot might go undetected" might be taken by the government to satisfy the requirement that the individual in question posed an imminent threat to U.K. persons. In the end, the Committee concluded that it was unable to provide a normative assessment of this standard or the authorization process as a whole because it was denied access to Ministerial deliberations leading to the attack. 129 Overall, the Executive's control of relevant information seemed to curtail the effectiveness of the investigation.
The government's response to the inquiries
The inquiries by the JCHR and ISC had sought to initiate a dialogue between Parliament and the government about the legal and policy foundations of the targeting policy. Yet the government's written response to the JCHR suggests that those hopes were largely in vain. 130 To take one example, the Report's single most meaningful legal conclusion was that HRL-rather than IHLapplies to operations taking place outside armed conflict settings. 131 The government, however, undermined the force of that conclusion by framing the question posed by the Committee on that is as a "hypothetical" question which does not require a "detailed and developed thinking." 132 In other parts, the government's response, although ambiguous, could reasonably be read to reject the JCHR views. It noted that "in relation to military operations, the law of war would be likely to be regarded as an important source in considering the applicable principles"-but said nothing about the applicability of the ECHR. 133 It also did not provide clarifications regarding the meaning of "imminent threat" and the standards for supporting operations led by allies, and refused to reconsider its apparent position that decisions to use force are matters concerning which the courts have no jurisdiction. 134 The government's reluctance to work with the committees on developing an agreed-upon regulatory regime is consistent with its underlying view that the resort to lethal force overseas, in its own words "is within the government's discretionary powers under the Royal Prerogative." 135 This position suggests that, despite the active engagement of the JCHR and the ISC with the government's targeting policy, neither committee nor Parliament as a whole has been able to hold the government accountable in regards to its targeting policy. In addition, given the lack of judicial tradition and thus precedents in dealing with military activity overseas, it seems unlikely the British courts will scrutinize the government's targeting policy. 136
C. Israel: judicial review
The eclectic corpus of laws, judicial doctrines, and political conventions that forms Israel's foreign relations law has shifted-from a model of executive control during the 1950s and 1960s to what can be described as a unique model of judicial supremacy that peaked in the early 2000s. One of Israel's Supreme Court's most influential decisions in this area was The Public Committee Against Torture in Israel v. Government of Israel (2006) , in which the Court handed down the first court opinion worldwide on the legality of targeted killings. 137 This Section will focus on this decision and its aftermath. After a 133 Id., at 16. In Al-Saadoon the Court of Appeal lends some support to the government's position in holding that the use of lethal force alone does not amount to the level of control required to bring an individual under the state's jurisdiction as required to trigger the ECHR. The meaning of the decision for our context is that, contrary to the JCHR position, the use of force overseas does not, in and of itself, trigger the ECHR regime. brief introductory note on the Court's general approach to cases implicating national security and foreign affairs, it will show how judicial action has been able to constrain the government, clarify the law governing targeted killings, and help developing accountability mechanisms. It will then analyze the limitations of this model and its failure to make legal accountability sustainable due to the judiciary's structural limitations. As with the previous sections, a normative assessment will follow in Part III.
A recent illustration of the modern Israeli approach to foreign affairs is the Supreme Court decision in Tziam v. the Prime Minister. 138 Tziam concerned the implementation of a Cabinet decision authorizing a series of measures intended to put pressure on Hamas, a Palestinian-Islamic organization that controls Gaza since 2007, to return the bodies of two Israeli soldiers and two Israeli civilians who crossed the border to the Gaza strip several years ago and have been held captive since that time. One of the measures taken was the denial to relatives of Hamas members medical treatment ordinarily made available by to Gazans by Israel on a humanitarian basis. Five critically ill women from Gaza, denied entry into Israel for life-saving medical treatments, petitioned the Court seeking an injunction ordering their admission to East Jerusalem where they were scheduled to receive treatment in a nongovernmental medical center.
A panel of three judges ruled in favor of the petitioners. The ruling did not turn on familiar issues in foreign relations law such as the justiciability of the government's authority over entry (which may be viewed as a basic act of sovereignty), the legal right of aliens abroad to seek entry into the country, or the proper degree of deference to the executive in foreign affairs matters. 139 Instead, the Court scrutinized the criteria employed by the government and held that an applicant's family ties to members of Hamas is not a lawful criterion for the denial of "life-saving humanitarian medical treatment." 140 The Court opined that even when the government acts within its authority to pursue the return of the Israeli soldiers and civilians by applying pressure to Hamas, a sweeping denial or medical treatment based solely on affiliation with Hamas is a form of collective punishment, is unreasonable, and is therefore ultra vires (i.e., exceeds legal authority). 141 One of the judges on the panel also criticized the rationale underlying the policy, noting that it is 138 HCJ 5913/18 Tziam v. the Prime Minister (Aug. 26, 2018) (Isr.). 139 Cf. Trump v. Hawaii, 138 S. Ct. 2392 (2018) (upholding a presidential proclamation restricting entry to the U.S. by nationals from seven-predominantly Muslim-countries. 140 Tziam, at para. 24 (Vogelman J.). 141 Id., at para. 25-29.
questionable whether denying medical treatment as a means of leverage over Hamas was effective. 142 The rise of judicial power over security and foreign affairs arose piecemeal in Israel, facilitated by many historical, political, and sociological factors. 143 Two jurisprudential developments were especially significant. First, since the late 1970s, the Supreme Court has narrowed justiciability barriers in foreign affairs cases. 144 The Court has adopted an increasingly restrictive view of the non-justiciability doctrines and rarely invoked them when human rights were limited by a government action that lacked clear legal authority. 145 This view resulted in a stream of cases implicating security and foreign policy, many of them arising from the military's treatment of the Palestinian population in territories captured by Israel in the 1967 war. 146 Second, under the intellectual leadership of Judge Aharon Barak, President of the Court between 1994-2006, the Court ushered in a new approach that may be characterized as 'foreign affairs legalism'-the idea that every exercise of power by the state in this domain is controlled by law and nearly always suitable for adjudication. 147 One pillar of this approach is that, when the controlling legal standard is vague or unsettled, it is the role of the judge to articulate it, consistent with the fundamental (albeit, more abstract) principles of domestic and applicable international law.
In the early 2000s, at the height of a particularly violent episode in the Israeli-Palestinian conflict, Israel launched a massive military campaign to eradicate terrorist pockets within Palestinian communities. During that period, the DRAFT [12-Nov-19
Court handed down decisions on military detentions, 148 coercive interrogation techniques of suspected terrorists, 149 the security barrier, 150 various military tactics, 151 and ultimately, targeted killing. 152
The Targeted Killing Case
As early as 2000, Israel has acknowledged an official state policy of targeted killing in the context of the prolonged Israeli-Palestinian conflict. 153 In addition, Israel reportedly carries out unacknowledged targeted strikes in other countries. 154 According to the overt Israeli practice, decisions to use force against high-profile targets require ministerial authorization and legal approval by the Attorney General. This is in addition to a system of operational legal advice under the authority of the Military Advocate General (MAG), which reviews each selected target prior to submitting it for civilian approval and also advises the military during the targeting process. 155 In 2002, two human rights organizations petitioned the Supreme Court in its capacity as the High Court of Justice (HCJ) for an injunction to prohibit the government from engaging in targeted killings. The petition was not a response to one concrete strike; rather, it requested that the court abrogate the policy on the grounds that under either paradigm (armed conflict or law enforcement), the premeditated and intentional killing of alleged terroristswho, the petitioners argued, are 'civilians' under international law-is unlawful. 156 The government denied the Court's jurisdiction and alternatively argued that its policy complied with IHL, which it viewed as the applicable law. 157 The government's legal justification rested on the view of terrorists as unlawful combatants who may be targeted at all times during armed conflict. 158
The judgment did not adopt either position. Instead, the Court articulated a legal standard for when such use of lethal force is permitted, provided guiding principles for its implementation, and placed procedural guarantees that must be met before and after every operation. The Court premised its analysis on the existence of an international armed conflict between Israel and Palestinian armed groups. 159 Accordingly, the legal standard rested on the IHL rule on civilians taking direct part in hostilities (DPH), rejecting the government's view of terrorists as (unlawful) combatants. The Court, nonetheless, adopted a broad reading of the DPH rule that allowed the government to maintain the culpability of members of armed groups not only during but also between acts of direct participation in hostilities. 160 It supplemented this standard with a least-harmful-means test (i.e., that the use of force is prohibited when capture is feasible) and additional procedural requirements for pre-strike enhanced legal vetting and post-hoc independent investigation. 161 Notably, these limiting principles were not required by IHL but rested on general principles of Israeli administrative law.
Judicial oversight and continuity
This wholesale regulation of counterterrorism targeting in a single judicial opinion was a dramatic development but placed a significant burden on the judiciary: in a sense, the Court legitimized the use of targeted killing, and felt compelled to guarantee that actual practice did not fall short of what the opinion required. For this purpose, the opinion ordered the establishment of an executive post-hoc investigation mechanism and provided that this 156 The Targeted Killing case, supra note 137, at ¶ ¶ 3-8. 157 Id., at ¶ ¶ 9-13. At the time, the government's justiciability claim was grounded in HCJ case law. See HCJ 5872/01 Barakeh v. The Prime Minister 65(3) PD 1, 1 [2002] (Isr.) ("the choice of means of war employed by respondents to prevent murderous terrorist attacks before they happen, is not among the subjects in which this Court will see fit to intervene"). 158 160 Id., at ¶ 39. 161 Id., at ¶ 40.
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[12-Nov-19 mechanism will be accountable to judicial supervision. 162 However, it must be noted that this mechanism was not formed until 2014 and its procedures are classified. To date, only one investigation is known to have been completed. 163 In light of a decrease in targeted killings in recent years and the dysfunctionality of the investigation mechanism, the HCJ has revisited the issue sporadically and only indirectly. 164 Formally, the Targeted Killing case still controls the conduct of operations of the Israeli Defense Forces (IDF). But at least since 2014, the Military Advocate General International Law Department (ILD), which is charged with providing operational legal advice to all branches of the IDF, has adopted a restrictive view of its scope and adopted a more permissive approach to targeting in certain situations. 165 It should be remembered that the HCJ reasoned that alleged terrorists are 'civilians' and thus may be targeted only when they take direct part in hostilities: killing them based solely on their status as members of terrorist groups was deemed illegal. 166 In contrast, the ILD has limited the applicability of Court's reasoning to lone-wolf terrorists and adopted a status-based approach to members of organized armed groups, arguing that such members "may be attacked at any time by the sole virtue of their membership." 167
To be sure, there may be legitimate reasons to deviate from some of the conclusions of the Targeted Killing opinion: the factual circumstances in the 162 Id., at ¶ 59. 163 See Amir Oren, the Targeted Killings Committee that the IDF established but kept secret, HA'ARETZ (May 31, 2014) (Heb). Prior to the establishment of a permanent committee the government formed an ad-hoc body to investigate the killing of Salah Shehadeh, a senior figure of Hamas military wing in Gaza, who was killed in 2002 alongside 14 civilians. That committee was formed in response to a petition submitted to the HCJ by several human rights organizations challenging the MAG's decision not to order criminal investigation of the attack. Its report was published in 2011. See Special Investigatory Commission Report: Salah Shehadeh (Feb. 11, 2011) (Isr. 165 See STATE OF ISRAEL, THE 2014 GAZA CONFLICT: FACTUAL AND LEGAL ASPECTS, at ¶ 264 (2015) (laying out the Israeli legal position on the rules governing targeting operations) (hereinafter, the 2014 Gaza Conflict Report) . 166 The opinion nonetheless acknowledged that "a civilian who has joined a terrorist organization which has become his 'home', and in the framework of his role in that organization he commits a chain of hostilities" loses his civilian immunity for as long as he maintains his active role in the hostilities. The Targeted Killing case, supra note 137, at ¶ 39. 167 The 2014 Gaza Conflict Report, supra note 166, at ¶ 264.
Gaza strip have indeed changed dramatically; new customary international law may have been formed. 168 Yet any adoption of a new standard must be consistent with the Court's opinion, which is higher law in Israel than customary international law. It is unclear whether the ILD's unilateral decision to adopt a different legal regime satisfies this requirement, yet the fact that resolving this issue requires a petitioner who will bring the question in case before the court-something that, thus far, did not happen-raises questions about the long-term efficacy of the Israeli model.
III. NORMATIVE ASSESSMENT
This Part discusses the normative insights obtained from the foregoing comparative analysis and then consider how those insights may be combined into concrete recommendations.
A. Key insights
The structural deficiency of the legislative process
A common feature of the U.S., U.K, and Israeli models is the legislative institutions' lack of influence on the behavior of the executive. In each instance, legislative oversight proved powerless to cause the government rethink policy, alter legal positions, or modify decision-making processes. It follows that regulatory models that will rely on the legislative process to police executive action in this area will in effect be equivalent to models that trust the executive to police itself. Arguably, they might even be worse because they create an appearance of political accountability.
The complete failure of the political process is especially remarkable in the case of the U.K., where the constitutional framework is founded on political accountability and where institutions within Parliament have effective tools to scrutinize government conduct. To be sure, the system did not break down entirely: the ISC and, especially, the JCHR, have performed rather well within the scope of their respective authority and given the resources available 168 In the wake of the 2014 Gaza Conflict, Professors Michael Schmitt and John Merriam conducted extensive field research in which they visited the Israeli operations center and interviewed key IDF legal advisers. In a law review article summarizing the study, they offered two grounds for distinguishing the targeted killings case from current Israeli practice:
(1) that the groups Israel faces have become more "organized and combat effective" than they were in 2006; (2) that "the notion of 'organized armed groups' as armed forces for targeting purposes" emerged in 2009 and is now generally accepted as customary international law. to them. The problem has been more one of institutional design. In the case of the ISC, the critical issue was the government's control of information, which limited both the scope of the ISC's investigation and the evidence on the basis of which it evaluated the merits of the case. 169 As for the JCHR, the Achille's heel of the entire exercise was the Committee's incapacity to issue a binding opinion. A basic premise of the British model of rights protection is the "soft power" approach-the idea that although JCHR reports are legally oriented, they are not legally binding. 170 The primary function of legislative human rights scrutiny is to help embed the importance of those rights in the work of Parliament and the government, as well as to raise the political costs of disregarding human rights concerns. 171 The problem is that when this model is invoked in the national security context-especially when the issue involves the rights of foreigners-those costs are relatively low and the government is unlikely to cede powers it deems necessary to counter a threat.
In addition to the drone inquiry, this is the lesson of other JCHR inquiries during national security crises. For example, shortly after the 9/11 attacks, the government laid before Parliament the Anti-Terrorism, Crime, and Security Bill, a comprehensive counterterrorism scheme that gave law enforcement authorities far-reaching powers, including indefinite detention of foreigners where deportation was legally or practically preempted. 172 In a series of reports, the Committee took a critical view of those powers and the emergency regime that enabled them. 173 It asked Parliament to reassess the necessity of the derogation order (in which the government de-facto declares a state of emergency) and, after the bill was passed despite its views, pressed the government to replace the detention scheme "as a matter of urgency." 174 But neither the government nor Parliament heeded the JCHR's concerns. The political process failed to achieve anything other than some modest amendments. Rather, it was a judicial ruling that ultimately led to the revocation of the detention scheme. In A. v. Secretary of State, the House of Lords found the detention provisions "draconian" and incompatible with the ECHR. 175 Following the declaration of incompatibility, the detention authority was repealed and replaced by the Prevention of Terrorism Act 2005, which put in place a new regime of control orders. 176 The failure of the political process to check executive national security powers is by no means unique to the Westminster system. During the 17-year war on terror, the U.S. Congress has proven itself unable to effectively regulate the President's claimed authority to employ targeted killing. Over a decade, and across four administrations, counterterrorism targeting was expanded to include new territories, new armed groups, and new methods (e.g., signature strikes). At that time, Congress failed in its attempts to repeal or replace the 2001 AUMF. 177 Further attempts to increase routine monitoring by Congressional committees were also ineffective, much like in the British example, owing to executive control of classified information. 178 Both the British and American examples of the (sometimes self-inflicted) marginalization of the legislature find support in political science literature. Scholars have portrayed the British legislature as an 'arena legislature,' a forum in which public debate takes place but policy is rarely shaped. 179 And indeed, historically, when national security has been at stake, Parliament delegated extraordinary powers to the government to deal with the threat, including powers which in retrospect were understood to deviate from the British constitution. 180 Similarly, scholars of the American presidency have found that the unitary nature of the institution, the fact that "virtually all authoritative governmental decisions are made within the executive," and the expertise and resources available to presidents put them in a position "to shift the status quo by taking unilateral action on their own authority, whether or not that authority is clearly established in law." 181 Specifically, because the subject matter is not politically rewarding, foreign policy issues tend to encourage legislative inaction or broad delegations of authority to the President. 182 While there are notable exceptions, they are rare and, for the most part, represent a concrete response to a public scandal (such as Abu Ghraib 183 ) or unpopular wars. 184 In general practice, legislators rarely challenge the government in the areas of national security and foreign affairs.
Overall, the literature and historical examples suggest that the ineffectiveness of legislatures in this domain reflects structural and enduring problems. As a result, models that trust the political process to regulate the power to use force in counterterrorism operations are practically equivalent to models that trust the executive to police itself.
The inadequacy of self-regulatory regimes
A useful way to begin assessing a regulatory regime designed and enforced exclusively within the executive is to consider the changes made by President Trump to President Obama's targeting policy. The Obama administration developed what I earlier described as a two-tiered framework of broad assertion of legal authority coupled with restricting policy rules and procedures. The PPG came in response to growing criticism over the extensive use of drones for targeted killings in multiple arenas, 185 and soon became the hallmark of Obama's counterterrorism strategy, a model of presidential 'selfchecking'. 186 President Obama and his legal team were proud of the fact that the PPG was more restrictive than what the law required, 187 but that fact obscured the controversial legal positions underlying the policy at the levels of both domestic and international law. 188 When President Trump took office and, without reporting to the public, replaced the PPG with the more permissive PSP, the controversial legal claims remained-but most of the limiting principles ceased to exist. 189 This example illustrates a deeper problem with self-regulatory regimes. Regardless of their ideological convictions or policy preferences, presidents seek power; in order to accomplish their goals and satisfy their ambitions in the limited time they have, they strive for control and flexibility. 190 Imposing limitations on the scope of presidential power goes against their nature. This helps explain the pattern of expanding unilateral power to use targeted killing and, more broadly, the growth of presidential control over foreign affairs. Every president has built on the foundation established by his predecessors and refused to cede powers which they have already invoked. Sometimes presidents may have a political interest in obscuring their desire to retain powers claimed by another president they want to distinguish themselves from (Barack Obama and George W. Bush immediately come to mind) and, therefore, will use various signals as a means of showcasing self-restraint. But this is not sufficient to create accountability. One way to understand the PPG is as a signal to elites, liberal constituents and foreign allies that the infamous 'war on terror' was transformed under the leadership of President Obama into a human rights-respecting counter-insurgency campaign. 191 Note, however, that the adoption of the PPG did not entail any constraints on presidential discretion, just as the shift to Trump's PSP did not entail a claim of new powers. Policy frameworks such as the PPG and PSP are subject to the ultimate authority of the President and, by delegation, of his staff. Scholars have shown that officials have loosely interpreted the rules set by those frameworks; 192 suspended and re-imposed them in certain arenas to serve immediate needs; 193 and each administration has treated its policy framework differently in terms of transparency. 194 None of this is illegitimate. But insofar as rules and procedures are meant to regulate behavior and constrain the discretion of policymakers-including the Chief Executive, those instruments clearly fall short.
It may be suggested that even if policy instruments such as the PPG do not constrain the Executive, the law does. 195 While this may be true in theory, in practice presidents have direct and indirect ways to exercise control over how the law is interpreted and implemented within the executive branch. 196 The 'executive-friendly' meaning given to the legal frameworks governing the use of force in counter-terrorism operations by all recent administrations (as well as by the UK and Israeli governments) serves as a reminder that striving for flexibility and control also informs legal interpretation inside the executive branch. As long as other political actors do not become involved in defining clear limits to what qualifies as reasonable interpretation, executives will keep pushing the envelope. As the British example suggests, this conclusion is equally true in legal systems in which the executive is formally accountable to the legislature: viewed from this perspective, it seems plausible that the reluctance of the U.K. government to provide clear answers to the questions presented by the JCHR regarding applicable law and the decision-making process were driven by its desire to retain flexibility and independent discretion over the targeting policy. As such, its response seems as an illustration of the agency costs problem of representative democracies and is likely to repeat itself in the future.
The virtues and vices of judicial review
Can the courts do better than the other institutions? The short answer is a qualified yes. Evidently, only the Israeli model has produced a binding, comprehensive, and sufficiently transparent legal scheme for regulating the use of force for counterterrorism, which it made available for the public eye. 197 The Targeted Killings case clarified the conditions set by the IHL norm governing targeted killing of suspected terrorists. The Court then wisely identified that international law on the topic was amorphous and underdeveloped-simply declaring what IHL required would have provided very little guidance in the context of targeting terrorists. Accordingly, the judgment laid out additional requirements, both substantive (a least-harmfulmeans requirement) and procedural (enhanced pre-strike legal vetting, independent post-hoc investigation), which the Court rested on domestic administrative law doctrines. 198 The announcement of the judgment, which, as noted, rejected some of the key legal positions of the government's policy, had an immediate effect on the conduct of IDF operations. 199 The Court promulgated new law that required all branches of the military to modify orders and implement a structured form of decision-making.
In terms of accountability and consistency with the rule of law, the Targeted Killings case was rightly celebrated as a significant accomplishment by commentators. 200 official, including the Prime Minister, was authorized to disregard the legal standard announced by the Court. Moreover, the decision mandated a structured decision-making process that seems especially suitable to the nearadjudicative process though which people are nominated for lethal targeting. It is likely that procedural guarantees that traditional war targeting does not legally require but the Court found vitally important in this context have mitigated the risks of error of judgment or abuse of discretion. (Note that following the decision, the pace of strikes and accompanying civilian death tolls declined dramatically. However, given that by the time the Court delivered the judgment the violence that erupted in 2000 had waned, one cannot point to a clear correlation between the opinion and the decline in number of strikes and total casualties.)
Finally, along with other landmark cases relating to military activities against terrorist organizations, the Targeted Killing case has helped elevate the role of bureaucratic experts, specifically lawyers, in the decision-making process. In the last two decades, the IDF operational legal advice mechanism has grown substantially in size and influence. 201 One reason for this trend has been the activist posture of the Court during the escalation of the Israeli-Palestinian conflict. 202 As perhaps the "only judicial body in the entire world which has demonstrated its willingness to enforce IHL on the army ex ante, that is, before an action is taken, or even whilst a military operation is in progress," the Court has indirectly reinforced the functional role of legal advice in the military and other national security agencies. When executive action must pass judicial muster, the "clients"-that is, government and military officials-are more likely to seek competent legal advice, which accurately predicts what actions would survive judicial scrutiny, even if that advice limits their discretion. This dynamic enhances the lawyers' functional independence and mitigates pressure by policymakers for overlyaccomodating legal opinions. As confirmed by one MAG officer in an interview, lawyers often use the prospect of judicial review to urge acceptance of their legal position. 203 At the same time, the anticipation that their advice may be tested in court restrains the lawyers and assures that their advice will be cautious, well reasoned, and insulated from policy preferences and shortterm operational needs.
Notwithstanding these important benefits, there are at least two reasons for concern. For one, the developments in Israel since 2014 point to a critical deficiency of the judicial model. The only mechanism through which judgemade legal standards can be amended to meet changing factual/legal circumstances is by subsequent cases brought before the court. This is a slow process that occurs sporadically, and might put decision-makers in a situation when they must decide whether to distinguish the controlling case-law and deviate from the governing standard or to follow the case-law even when the circumstances in which it was decided have changed dramatically.
Second, and more profoundly, insofar as the law is genuinely ambiguous with respect to counterterrorism targeting, it is not clear why the court is the proper political actor to clarify its meaning and set additional limits on government action. Since most, if not all international law in this context is customary in nature, the state's position vis-à-vis the emerging customary norm is not purely a legal question but also one of foreign policy. It may be prudent for judges, who lack authority (and expertise) in foreign policy, to be cautious before they hamstring government in its efforts to influence the trajectory of emerging international law. As one scholar put it, maybe "ambiguity in legal sources should rebound discretion to [the policymakers], not the lawyers." 204 It then might be better, runs the argument, that judges would defer to the Executive when cases implicate such foreign policy concerns, particularly when they (de-facto) involve international lawmaking. This view seems attractive at first glance, but it is premised on a false either/or dichotomy: we can either have executives sufficiently empowered to successfully pursue foreign policy objectives, or we can have executive accountability through the court system. But these are not two mutually exclusive alternatives. It is "essential that there be definite limits to the government's discretion," and, as we have seen, when the Executive is left to police itself it has no incentive to state where those limits are. 205 Courts can be valuable in policing executive conduct while recognizing a considerable space for the Executive to shape its foreign policymaking within the confines of the law. In the targeting context, the judicial role is to ensure that policy preferences do not exceed legal boundaries or rely on indefensible interpretations of the governing law, and that the procedures practiced by the government meet a minimal threshold of procedural due process.
B. Parameters for possible institutional reforms
In light of the foregoing, it is clear that no one model has the 'perfect' formula that reconciles all of the competing social interests involved. I do not contend that there is a one-size-fits-all model to deal with the complexities of regulating the use of targeted killings. But the different structures through which the United States, Britain, and Israel-the three leading forces in the West dealing with extraterritorial ideological political violence-allocate decision-making authority over the use of lethal force are illuminating for policymakers contemplating this tactic. Based on their experiences, I conclude by proposing parameters for possible institutional reforms.
• Policymakers should be mindful that counterterrorism targeting is fundamentally different from traditional military targeting. In many ways, the collection and assessment of evidence and the intellectual exercise of deeming an individual targetable have more in common with criminal proceedings than with a field officer ordering his sergeant to shoot the enemy. The processes through which people are nominated for targeting must involve procedural safeguards which are, to some degree and subject to secrecy limitations, akin to those applicable in the criminal context.
• A government committed to the rule of law must anchor its targeting policy in a clearly spelled out legal standard. Such standard is ought to clarify the conditions for lethal targeting and define minimal procedural guarantees to ensure efficient decision-making and fairness. If made public (and it should), such standard may also help hold government officials accountable, and give reasonable notice to potential targets of the type of behavior that renders them targetable.
• Given the ambigous state of international law in this area and the novel challenges presented by global terrorism, the project of creating and enforcing the legal standard is too complexed and important to leave exclusively in the hands of those whose behavior is regulated by it. Executives are more informed and better equipped with relevant knowledge and expertise than other actors to ensure optimal trade-offs between the different interests involved. Yet their incentive structure is built to maximize power rather than imposing limitations. Experience shows that only where courts were involved in overseeing targeted killing, such legal standard emerged. Moreover, where the potential of judicial action is more likely, intra-executive review mechanisms are more powerful in urging caution on policymakers. The precise function courts should perform in this process depends on many constitutional, procedural, and other factors which are country-specific, and thus cannot be articulated on an abstract level. Nonetheless, given the limitations of the political process and internal review mechanisms, some judicial involvement is crucial.
• An important lesson from the challenges presented by the Israeli model is that there must be procedural outlets for plaintiffs to bring legal challenges to alleged deviations from the standard set by existing law or initial court decision. As noted, the Israeli model failed to provide such an outlet, and the constraining effect of the decision has waned until the judgment was formally distinguished by the ILD in cases involving members of organized armed groups. 206 One such outlet might be tort litigation, which has some important advantages. Using monetary compensation can both deter unlawful behavior and provide redress for victims. 207 Moreover, by its nature, tort litigation is pursued ex-post, and is thus less likely to interfere with the executive's national security decision-making. But in light of procedural and evidentiary hurdles, as well as the concern that litigation would compromise national security interests, most legal systems bar damages suits arising from military activities overseas. 208 Another possible outlet is administrative litigation, which is practiced in Israel and was recently unsuccessfully attempted in the U.S. 209 Indeed, the administrative track was only partly successful in Israel: on the one hand, the Targeted Killing case was an administrative case, and most of the procedural and substantive tests ordered by the opinion were derived from administrative law doctrines. On the other hand, Judge Barak's opinion anticipated that the Court will continue to oversee targeting decisions by reviewing the work of an executive branch investigation mechanism that, according to the opinion, was intended to probe into every targeted strike post-factum. 210 The problem, of which Judge Barak was not mindful, was that setting up the mechanism and creating appropriate procedures that attract victims and third parties to provide relevant information was not a high-priority for the government. From its inception, government control of the mechanism rendered it toothless as a subject for administrative litigation.
Overall, the Israeli experience emphasizes the importance of ensuring a procedural outlet to fully realizing the potential of the judicial review model.
• The legislative process faces many structural obstacles which render it unsuitable to micromanage the law and policy of targeted killings. The legislative process should focus on promoting transparency-for example, by imposing reporting duties on the executive, and creating avenues for judicial review. This may be done either by creating a direct cause of action for victims of unlawful strikes, 211 or by setting up administrative bodies to investigate strikes after the fact. These bodies should have the power to summon witnesses and to consider evidence submitted by both government and non-government sources; their work should be subject to judicial review.
CONCLUSION
Nations, even those that share common values and a legal tradition, differ in how they organize authority relating to foreign affairs and national security. Their differences reflect historical experience, legal and political culture, military and economic power, and the complexity of contemporary challenges. The use of lethal force abroad against non-state actors and individuals deemed to pose a risk to national security is one such challenge. The foregoing analysis shows that there is no perfect solution to the problem of regulating that extraordinary power. Much is at stake-for national security, human rights, the rule of law, and the international order-and that fact alone warrants caution in the way nations that use or contemplate this tactic design their legal and policy frameworks. In examining the lessons that can be gleaned from the experiences of the United States, Britain, and Israel, this paper sought to help guide nations in that daunting task.
